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Subpart A—General Provisions

§266.1 Purpose and scope.

(a) Authority and scope. (1) Section 542
of the Housing and Community Devel-
opment Act of 1992 directs the Sec-
retary of the Department of Housing
and Urban Development, acting
through the Federal Housing Adminis-
tration, to carry out programs that
will demonstrate the effectiveness of
providing new forms of Federal credit
enhancement for multifamily loans.
Section 542, entitled, ‘“Multifamily
Mortgage Credit Demonstrations,’ pro-
vides new independent insurance au-
thority that is not under the National
Housing Act.

(2) Section 542(c) of the Housing and
Community Development Act of 1992
specifically directs the Secretary to
carry out a pilot program of risk-shar-
ing with qualified State and local hous-
ing finance agencies (HFAs). The quali-
fied HFAs are authorized to underwrite
and process loans. HUD will provide
full mortgage insurance on affordable
multifamily housing projects processed
by such HFAs under this program.
Through risk-sharing agreements with
HUD, HFAs contract to reimburse HUD
for a portion of the loss from any de-
faults that occur while HUD insurance
is in force.

(3) The extent to which HUD will di-
rect qualified HFAs regarding their un-
derwriting standards and loan terms
and conditions is related to the propor-
tion of the risk taken by an HFA.

(b) Purpose. The primary purpose of
this pilot program is to test the effec-
tiveness of providing new forms of
credit enhancement for multifamily
loans, i.e., utilization of full insurance
by HUD, pursuant to risk-sharing
agreements with qualified housing fi-
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nance agencies, for the development of
affordable housing. The utilization of
Federal credit enhancements should in-
crease access to capital markets and,
thereby, increase the supply of afford-
able multifamily housing. By permit-
ting HFAs to underwrite, process, and
service loans and to manage and dis-
pose of properties that fall into default,
HUD expects affordable housing to be
made available to eligible families and
individuals in a timely manner.

§266.5 Definitions.

Act means the Housing and Commu-
nity Development Act of 1992, as
amended.

Affordable housing means a project in
which 20 percent or more of the units
are both rent-restricted and occupied
by families whose income is 50 percent
or less of the area median income as
determined by HUD, with adjustments
for household size, or in which 40 per-
cent (25 percent in New York City) or
more of the units are both rent-re-
stricted and occupied by families
whose income is 60 percent or less of
the area median income as determined
by HUD, with adjustments for house-
hold size. A residential unit is rent-re-
stricted if the gross rent with respect
to such unit does not exceed 30 percent
of the imputed income limitation ap-
plicable to such unit.

Board and Care/Assisted Living Facility
means a residential facility for inde-
pendent living that is regulated by
State or local government that pro-
vides continuous protective oversight
and assistance with the activities of
daily living to frail elderly persons or
other persons needing such assistance.
Continuous protective oversight may
range from as little as awareness on
the part of management staff of resi-
dents’ whereabouts (and the ability to
intervene in the event of crisis) to a
higher level of services and assistance.
Assistance with the activities of daily
living may include, but is not limited
to, bathing, dressing, eating, getting in
and out of bed or chairs, walking, going
outdoors, using the toilet, laundry,
home management, meal preparation,
shopping, supervision of medication,
and housework.
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Commissioner means the Federal
Housing Commissioner or his or her au-
thorized representative.

Contract of insurance means the
agreement evidenced by the endorse-
ment of the Commissioner upon the
credit instrument given in connection
with an insured mortgage, incor-
porating by reference the regulations
in this part and the applicable provi-
sions of the Act.

Credit subsidy means the cost of a di-
rect loan or loan guarantee under the
Federal Credit Reform Act of 1990 as
defined in subpart B of title 13 of the
Omnibus Budget Reconciliation Act of
1990 (Pub.L. 101-508, approved Nov. 5,
1990).

Debenture means the instrument
issued by the HFA to HUD upon pay-
ment of an insurance claim by HUD.
The instrument must be in the stand-
ard form of a State or Municipal De-
benture issued under the Uniform Com-
mercial Code, where applicable, and
must be supported by the full faith and
credit of the HFA. The instrument
must define the terms and conditions
and the risk-sharing portion which the
HFA will pay at the end of the term of
the Debenture, and must be for the full
amount of the claim payment. The
term Debenture may include similar in-
struments, such as promissory notes
and bonds, as mutually agreed upon by
the Commissioner and the HFA.

Designated offices means the HUD
Field Offices that are assigned the re-
sponsibility for program monitoring,
imposing or recommending sanctions
for program violations, and conducting
informal hearings.

Firm approval letter means a letter
issued by HUD to an HFA upon the
positive completion of the HUD-re-
tained reviews described in §266.210.
The letter will apportion units to the
project and provide that, so long as the
HFA is in good standing and absent
fraud or misrepresentation by the
HFA, HUD will endorse the project
mortgage for insurance upon presen-
tation by the HFA of the required Clos-
ing Docket and certifications required
by this part and the Commissioner’s
administrative requirements.

Gross rent includes any utility allow-
ance (including charges for the occu-
pancy of a cooperative unit) deter-
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mined by the Secretary after taking
into account such determination under
section 8 of the U.S. Housing Act of
1937 (42 U.S.C. 1437f). It does not in-
clude any payment under section 8 or
any comparable rental assistance pro-
gram (with respect to such unit or oc-
cupants thereof), nor does it include
any fee for a supportive service that is
paid to the owner of the unit (on the
basis of the low-income status of the
tenant of the unit) by any govern-
mental program of assistance (or by an
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) and exempt from
tax under section 501(a) of the Code (26
U.S.C. 501(a)) if such program (or orga-
nization) provides assistance for rent
and the amount of assistance provided
for rent is not separable from the
amount of assistance provided for sup-
portive services. It also does not in-
clude any rental payment to the owner
of the unit to the extent such owner
pays an equivalent amount to the
Farmers Home Administration under
section 515 of the Housing Act of 1949
(42 U.S.C. 1485).

Housing finance agency or HFA means
any public body, agency, or instrumen-
tality created by a specific act of a
State legislature or local municipality
empowered to finance activities de-
signed to provide housing and related
facilities, through land acquisition,
construction or rehabilitation. The
term State includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pa-
cific Islands, American Samoa and the
Virgin Islands.

Insured mortgage means a valid single
first lien given to secure advances on,
or the unpaid purchase price of, real es-
tate, under the laws of the State in
which the real estate is located, to-
gether with the credit instrument, if
any, secured thereby. Any other fi-
nancing permitting on property in-
sured under this part must be expressly
subordinate to the insured mortgage.

Level | participants means HFAs that
elect to take 50 percent or more of the
risk of loss in 10 percent increments on
mortgages issued under this program.

Level Il participants means HFAs that
elect to take 10 or 25 percent of the
risk of loss on mortgages issued under
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this program, dependent on the loan-
to-replacement cost or loan-to-value
ratio of the project to be insured.

Mortgage means such a single first
lien upon the real estate as is com-
monly given to secure advances on, or
the unpaid purchase price of, real es-
tate under the laws of the jurisdiction
where the real estate is situated, to-
gether with the credit instruments, if
any, secured thereby.

Mortgagee means the original lender
under a mortgage and its successors
and assigns approved by the Commis-
sioner.

Mortgagor means the original bor-
rower under a mortgage and its suc-
cessor and assigns.

Multifamily housing means housing
accommodations on the mortgaged
property that are designed principally
for residential use, conform to stand-
ards satisfactory to the Secretary, and
consist of not less than 5 rental units
(including cooperative units) on 1 site.
These units may be detached,
semidetached, row house, or multi-
family structures.

Qualified HFA means an HFA that
meets the requirements described in
§266.100(a).

Risk-Sharing Agreement means a con-
tract between an HFA and the Commis-
sioner that incorporates the terms, ob-
ligations, and conditions specified in
this part.

Secondary financing means any grant,
loan, inferior lien, or other form of in-
debtedness used during loan origina-
tion prior to HUD endorsement to fi-
nance a multifamily property insured
under this part which is inferior to the
insured mortgage as defined above and
does not have first priority for pay-
ment.

Single Room Occupancy, or SRO,
projects means multifamily projects
consisting of units that are not re-
quired to contain food preparation or
sanitary facilities for occupancy by
single individuals capable of inde-
pendent living.

Supportive services means any service
provided under a planned program of
services designed to enable residents of
a residential rental property to remain
independent and avoid placement in a
hospital, nursing home, or inter-
mediate care facility for the mentally
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or physically handicapped. In the case
of a single room occupancy unit, the
term includes any service provided to
assist tenants in locating and retaining
permanent housing. This definition is
to be used in conjunction with the
‘‘gross rent’’ calculation.

§266.10 Allocations of assistance and
credit subsidy.

(a) Notice of availability of assistance.
HUD will announce the availability of
assistance under this program through
publication of a Notice in the FEDERAL
REGISTER. Such Notice will invite
qualified HFAs to submit an applica-
tion for approval and/or for additional
units under this part. The Notice will
indicate the deadline date for submis-
sion of applications, required docu-
mentation, the address to which the
applications must be submitted and
other relevant information.

(b) Credit subsidy will be obligated
and allocated in accordance with out-
standing Department instructions.

§266.15 Risk-Sharing Agreement.

Execution of a Risk-Sharing Agree-
ment is a prerequisite to participation
in this program. The Risk-Sharing
Agreement shall be in a form accept-
able to the Commissioner.

[61 FR 7947, Feb. 29, 1996]

§266.20 Effect of amendments.

The Commissioner may amend the
regulations in this part from time to
time. Amendments to the regulations
will not adversely affect the interest of
a lender under a Contract of Insurance
on any mortgage already insured or on
any mortgage to be insured on which
HUD has already issued its firm ap-
proval letter.

§266.25 Limitation on HUD insurance
liability.

The Commissioner shall have no obli-
gation to recognize or deal with anyone
other than the HFA in its role as mort-
gagee of record and as party to a risk-
sharing agreement with HUD with re-
spect to the rights, benefits, and obli-
gations of the HFA under the contract
of insurance.
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